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CONDOMINIUM CONVERSIONS
are one of the fastest growing housing trends in Southern California.
To meet rising consumer demand for housing in an environment in
which undeveloped or vacant land is scarce, the condominium con-
version is a California developer’s logical alternative to traditional new
construction of multiunit housing. Developers are also attracted to
conversions due to the high rate of return on investment, quick turn-
around time, and low-risk profile.

The conversion phenomenon also has created a new gray area in
consumer protection from construction defects. Converting an exist-
ing apartment property to condominiums often requires mere cosmetic
upgrades and nothing more. In fact, a developer can convert an
apartment building into a condominium without doing any work on
the property. If a construction defect is discovered, the converter can
shift blame to the original apartment builder—and the builder is often

shielded from liability by statutes of repose applicable to defect
claims.

Several questions have emerged regarding converter liability. Is it
fair for condominium converters to escape liability for construction
defects when converters place into the stream of commerce a dis-
tinctively new product? Should converters not have the same degree
of accountability as developers of new construction? Are converters
able to completely evade the warranties afforded purchasers of new
construction?

Unfortunately, neither the legislature nor the courts have clearly
defined a converter’s liability for construction defects. Answers to these
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and other perplexing questions may depend upon such factors as: 1)
the amount of work that is actually done to the property, 2) specific
county or city conversion requirements, and 3) the terms of the sales
documents.

A condominium conversion involves the transformation of exist-
ing rental property, most often an apartment building, into individ-
ual condominium units for sale to the public. The term “conversion”
is defined in the Government Code as “a change of a residential
dwelling…to a condominium, cooperative, or similar form of own-
ership.”1

The conversion process is governed by the Subdivision Map Act,2

which regulates the design, improvement, and sale of subdivisions and
authorizes conditions for approval of subdivision maps. Condominium
converters also must comply with the Davis-Stirling Common Interest
Development Act,3 which establishes a uniform set of laws applica-
ble to common interest developments. In addition, the sale of five or
more condominiums requires a public report from the Department
of Real Estate (DRE) pursuant to the Subdivided Lands Act.4 Finally,
local governments are vested with considerable control over the
design and improvement of land subdivision in California.

Like virtually all civil litigation claims, construction defect actions
must be brought within a specific time period mandated by statute.
Different statutes of repose apply depending on whether the defects
in question are considered “patent”—those that are apparent by
reasonable inspection—or “latent”—those that do not present them-
selves until after the completion of construction. Code of Civil
Procedure Section 337.1 applies to actions for patent construction
defects and limits the filing of suit to a four-year period after substantial
completion of the construction.5 Code of Civil Procedure Section
337.15, in contrast, provides for a 10-year statute of repose com-
mencing from the time of substantial completion of construction
for lawsuits arising from latent construction defects.6 Both Sections
337.1 and 337.15 apply to actions brought to recover damages from
any person performing or furnishing the design, specifications, sur-
veying, planning, supervision, observation of construction, or con-
struction of an improvement to real property. This description of who
may be sued presumably encompasses a condominium converter—
but recent legislation makes the issue problematic.7

The statutory framework for construction defect litigation, includ-
ing the statutes of repose of Sections 337.1 and 337.15, was completely
overhauled in 2002 with the passage of Senate Bill 800, codified in
Civil Code Sections 896 et seq. This law applies only to residential
units for which the purchase agreement with the buyer was signed by
the seller on or after January 1, 2003.8

Interestingly, this new law specifically excludes condominium
conversions,9 even though condominium converters appear to fall
squarely within the definition of a “builder” otherwise governed by
the legislation.10 The law also fails to define what constitutes a con-
dominium conversion, leaving open the possibility that substantial
modifications to an existing structure may transform an old structure
into a new residential unit within the meaning of this legislative
scheme. Absent instructive case law on the issue and given the explicit
exclusion of condominium conversions from the legislation, the
statutes of repose set forth in Code of Civil Procedure Sections 337.1
and 337.15 likely apply. Indeed, Civil Code Section 896 specifically
notes that it does not apply to condominium conversions and “does
not supersede any other statutory or common law.”

Negligence and Negligence Per Se

In the absence of clear authority making converters liable for con-
struction defects, several alternative legal theories could make con-
verters liable. One legal theory has two parts: negligence and negli-
gence per se. Developers and contractors are liable for their own acts
and omissions and the acts and omissions of those they hire or super-

vise.11 Condominium converters are no different. The converter is held
to a standard of care in the conversion process and a breach of this
standard, causing damage, is actionable.

In Orange Grove Terrace Owners Association v. Bryant Properties,
Inc.,12 the California Court of Appeal considered the viability of an
action for negligence by a homeowner’s association against the con-
verter of the structure. The association, composed of 29 units, sued
the converter on several theories, including negligence, for damages
caused by faulty repairs made in the course of converting previously
existing apartments into condominiums.

The converter argued that since the repairs to the apartments were
substantially completed before the association was organized and
before it took control of the common areas, the association had no
standing to sue for damages. The court rejected this argument, con-
cluding that the timing of the association’s organization was a mat-
ter wholly within the control of the converter. According to the
court, the converter could readily foresee that the association—
which was obligated by the covenants and conditions promulgated
by the converter to maintain and repair the common areas—would
be damaged by an injury to the common areas caused by the con-
verter’s negligence in undertaking repairs in the course of the con-
dominium conversion.13

The Orange Grove court deemed it appropriate that:
[I]f the defendants undertook to repair roofs, and in doing so
negligently determined that patching, rather than replacement
would suffice, the jury could reasonably determine that the roof
repairs were negligently performed. Similarly, if the defen-
dants negligently used copper pipe in repairing the common area
galvanized piping, and thereby proximately caused damage to
the galvanized piping, necessitating additional repair or replace-
ment in the common areas, the defendants’ conduct would sup-
port an award of damages for negligently performed plumb-
ing repairs.14

Converters undertaking repairs to a structure are therefore held
to the standard of care applicable to a developer of newly con-
structed condominiums. Whether a converter has met that standard
of care is a question of fact for the jury to decide.

But what if the converter makes no physical improvements to the
structure? At the very least, Civil Code Section 1134(a) obligates the
converter to deliver to a prospective purchaser a written statement
listing all substantial defects or malfunctions in the major systems of
the property, or provide a written statement disclaiming knowledge
of any substantial defects or malfunctions.15 The disclaimer may be
delivered only after the converter conducts a reasonable inspection
of the property and does not find a substantial defect or malfunction.16

If the converter is negligent in discharging this duty by either failing
to adequately disclose defects in the property or by failing to conduct
a reasonable inspection to support the disclaimer exemption, the
converter may be responsible for damages caused by the later dis-
covered construction defect. This code section is not designed to
abridge or limit any other disclosure obligation created by law to avoid
fraud, deceit, or misrepresentation in the transaction.17

Local county or municipal codes may impose upon the converter
an affirmative obligation to bring the converted property in confor-
mance with various building codes. Thus, a converter may be negli-
gent per se if the converter violates these local county or municipal
ordinances.

Strict Liability and Implied Warranty

Strict liability and breach of implied warranty are two additional the-
ories of recovery against a builder for construction deficiencies. Strict
liability differs from negligence in that breach of duty need not be
proven to establish liability. Instead, a plaintiff must only establish
that a defective item was mass-produced and that the defect proxi-
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mately caused damages.18 This theory of recovery was extended to
mass producers of housing units.19

Implied warranty concepts—such as the warranty of fitness for a
particular use and purpose, quality, and merchantability—have been
applied to the construction and sale of residential property. In 1974,
the California Supreme Court extended the doctrine of a builder’s

implied warranty regarding defective construction to the sellers of new
construction. In Pollard v. Saxe & Yolles Development Company,20

the court ruled that builders and sellers of new construction should
be held to what is impliedly represented—namely, that the com-
pleted structure was designed and constructed in a reasonably work-
manlike manner.

California courts have yet to find a condominium converter liable
for preexisting construction defects in a converted building under the
doctrines of strict liability or implied warranty. At least one court
refused to impose strict liability or breach of implied warranty on a
seller that purchased a newly constructed building from its original
builder but took no part in the construction of the structure. In East
Hilton Drive Homeowners’ Association v. Western Real Estate
Exchange, Inc.,21 the original builder of eight condominiums lost his
investment to a bank foreclosure. The condominiums were pur-
chased from the bank four years later by the appellant and, after repair
and rehabilitation, the units were sold to the respondents. The struc-
ture then sustained water damage. The court held that, as the successor
in interest to the original developer, the appellant was not liable
under the doctrines of strict liability and implied warranty regarding
defective construction.22 The court concluded that only the sellers of
new construction could be held accountable under these theories of
liability.23

However, an argument can be fashioned that the doctrine of
strict liability should apply to a converter for defective refurbishment
of a particular system that was the direct cause of property damage.
In Peterson v. Superior Court of Riverside County,24 the court con-
sidered the merits of an action for strict liability against a hotel
owner for injuries sustained by the plaintiff in a hotel bathtub. The
court rejected the application of strict products liability to a residential
landlord or a hotel proprietor who was not part of the manufactur-
ing process.25 The court likened the two to a seller of used machin-
ery who is not strictly liable in tort.26 However, the court carved out
an exception to this general rule. When the seller rebuilds or recon-
ditions the used product, the seller assumes the role of a manufacturer
and will be held strictly liable in tort.27 By analogy, a condominium
converter is nothing more than a seller of a reconditioned product—

and, arguably, the converter therefore should have the same status as
a manufacturer and thus be held strictly liable in tort.

As with strict liability, thus far the courts have refused to extend
the theory of implied warranty to a condominium converter. However,
the appellate court in East Hilton did suggest the possibility that even
though Pollard extended implied warranty only to sellers of new con-

struction, if a home could be considered new construction when
acquired, the doctrine of implied warranty would apply:

[I]f [the homes] could be considered new construction when
appellant acquired them, then the Pollard case would impose
an implied warranty on that sale. But appellant who had no
part in building or financing the building of these homes, can-
not be considered a seller of new construction whether it
occupied the homes or not.28

The East Hilton court proceeded to discuss the rationale of the
Pollard decision:

Pollard extended the warranty because builders and sellers of
new construction are in a better position than buyers of new
construction to know of defects. There is no reason to extend
this warranty to appellant simply because the homes had lain
vacant for a number of years.29

Under the Pollard rationale, a converter may be considered a
seller of new construction if the converter engages in the refurbish-
ment of the structure. Moreover, the converter is in a better position
than the buyer to know of possible defects. It may simply be a mat-
ter of time before the courts extend the doctrine of implied warranty
to a seller of converted units.

Fraud and Other Theories

It is well established that a seller of real property is obligated to dis-
close all material facts affecting the value or desirability of the prop-
erty if these facts are known or accessible only to the seller, and the
seller knows that these facts are not known to, or within the reach
of, the diligent attention and observation of the buyer.30 The failure
of a seller to fulfill this duty of disclosure constitutes actual fraud31

and, under these circumstances, the seller is liable for any damage suf-
fered by the buyer.32 An “as-is” provision typically used in real estate
sales documents does not relieve the seller of liability for the seller’s
affirmative misrepresentations or material omissions of fact.33

The condominium converter, as a seller of real property, is under
the same duty of disclosure—particularly since the converter, and not
the buyer, is in a position to know material factors such as the age
of the building, the nature and extent of any refurbishment, and the
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current condition of the structure.
In addition to the duty of all sellers to disclose material facts to

prospective buyers, distinct disclosure obligations apply to the con-
dominium converter. Under most circumstances, for example, the DRE
requires a converter to submit a DRE Form 639 along with an appli-
cation for a public report. DRE Form 639 requires the aspiring con-
verter to disclose such information as the age of the property and the
history of improvements to the units and to the major components
of the common areas, including the dates of all renovations. The form
also asks the converter to submit inspection reports from qualified engi-
neers or contractors on major systems of the structure such as the foun-
dation, plumbing, structural, electrical, roofing, and mechanical
components. Should the converter elect not to submit one or more
reports, the DRE may include in the public report a special note warn-
ing the consumer of the seriousness of this lack of information.

Finally, the converter is required by Civil Code Section 1134 to
deliver to the prospective buyer a written statement. It must either list
all substantial defects or malfunctions in the major systems of the units
and common areas, or disclaim knowledge of these types of defects
or malfunctions.

Two other possible theories of liability may apply to a condo-
minium converter. As a marketing tool or otherwise, a converter may
choose to expressly warrant the condition of the condominium. An
express warranty is an affirmation of fact made by the seller to the
buyer regarding the items sold.34 Express warranties are made in the
sales documents—typically the purchase agreement and/or escrow
instructions. A converter who breaches express warranties contained
in the purchase documents is strictly liable for related damages.35

Another theory is breach of fiduciary duty. One of the initial
steps in the condominium conversion process is the creation of an asso-
ciation, typically a nonprofit mutual benefit corporation. The asso-
ciation is governed by its board of directors and its officers. The duties
and obligations of these association representatives are governed by,
among other things, a set of covenants, conditions, and restrictions
(CC&Rs) that are submitted to the DRE for approval and later
recorded with the appropriate county recorder’s office. The con-
verter or the converter’s agent often comprises the first board of
directors for the association. As an association director, the con-
verter owes a fiduciary duty to the association and its members that
requires the converter to manage association affairs honestly and in
good faith.36 Once the homeowner association is established as an inde-
pendent legal entity and a majority of units have been sold, the con-
verter typically transfers all the converter’s rights and interests in the
project to a newly elected board.

While serving as a board member, the converter is required to,
among other things, properly determine an operating budget and also
fund and maintain an adequate reserve account. Both functions are
critical for the maintenance of common areas and to ensure the
availability of funds for capital improvements.

A leading California case in the area of fiduciary obligations
owed by a director to an association is Raven’s Cove Townhomes, Inc.
v. Knuppe Development Company, Inc.37 In Raven’s Cove, an asso-
ciation of condominium owners brought suit against the project
developer for defects in common area landscaping and the exterior
walls of individual units. The defendants, former association direc-
tors, were the developers of the complex and in control of the asso-
ciation in its early planning stages. The developer-directors neither
established a reserve or operating fund as required by the association
documents nor adequately maintained the premises, which resulted
in defects to the common areas. The association alleged that the
developer-directors breached their fiduciary duty by failing to prop-
erly determine operating costs and fund a maintenance reserve
account.

The court of appeal concluded that the board owed a duty of undi-

vided loyalty when it considered matters such as maintenance and repair
contracts and the creation of reserve and operating accounts. Further,
the court held that it was improper for the directors to make decisions
for the association that were beneficial to the directors’ interest at the
expense of the association and its members.38

In an effort to increase profitability, a condominium converter could
be tempted to manage the project in a manner that is under budget
or under reserve, which would constitute a breach of a director’s fidu-
ciary duty to act in good faith and without conflict of interest. Under
these circumstances, an association with construction deficiencies
would have a cause of action for breach of fiduciary duty against the
converter.

Insuring Condominium Converters

The conversion craze also has created some concerns for the insur-
ance industry. In general, underwriters view condominium conversions
as a greater insurance risk than completely new construction, in part
due to the age of converted structures and the mistaken perception
of buyers that converted structures are either brand new or completely
renovated. Nevertheless, insurance underwriters are issuing insurance
policies on these projects. These policies either identify the converter
as the named insured or are issued as an endorsement, through a con-
tractor or subcontractor, that names the converter as an additional
insured.

The most common type of liability insurance39 available to the con-
dominium converter is the Commercial General Liability Policy,40

which affords the converter indemnity and defense against claims for
third-party bodily injury or property damage. This policy can be pur-
chased in two forms: an “occurrence” policy or a “claims-made” pol-
icy. Most construction-risk CGL policies are purchased on an occur-
rence basis, which means that the policy applies to injury or damage
sustained during the policy period, even though the policy may have
expired. The occurrence policy is favored by converters because,
theoretically, it offers prospective coverage through the expiration of
applicable statutes of repose for construction defect claims.

The second form of insurance coverage available to the converter,
the “claims made” policy, limits coverage to claims made against the
insured while the policy is in effect. This form of policy is less pop-
ular to the converter because, to achieve maximum risk protection,
the converter is required to maintain the policy, sometimes at great
cost, well after the units have been sold.

A CGL policy issued to the converter—whether as a named
insured or by virtue of a contractor’s endorsement—does not neces-
sarily guarantee protection from the risk of construction defect dam-
age claims. Standard CGL policies are replete with coverage exclu-
sions that, depending upon the facts and circumstances surrounding
the construction and the nature of the damage claimed, may elimi-
nate the converter’s immunity from personal risk.41

Converters are well advised to take certain steps to lower their per-
sonal exposure and risk to construction defect claims and to maxi-
mize their underwriting profile:42

• Carefully select the project. Converters should avoid converting a
structure that is old and in extreme disrepair unless they are prepared
to 1) undertake a thorough investigation of the structure, including
possible destructive testing, to determine the existence and the extent
of any defects, and 2) thereafter implement significant repairs.

• Require indemnity provisions from sellers. A converter should
include an indemnity provision in the purchase agreement requiring
the seller of the structure to indemnify and defend the converter for
construction defect claims brought against the converter after the sale
of the structure.

• Ensure that the structure receives a thorough, professional inspec-
tion. A thorough, third-party professional inspection will assist con-
verters in making their decision to purchase and convert a property.
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A positive report from a construction pro-
fessional will also enhance a converter’s
chances of procuring the appropriate insur-
ance for the project.

• Disclose, disclose, disclose. Full disclo-
sures should be made by converters not only
to the DRE but also to unit purchasers. The
disclosures should include the age of the
property, inspections and reports undertaken
by construction professionals, and an expla-
nation of repairs and renovations to common
areas and individual units.

A condominium converter’s liability for
construction defects will remain a legal
quandary until the courts or the legislature
define a condominium conversion as either
new or old construction. In the meantime,
converters will continue to seek protection
from risk while trial courts decide, on an
ad hoc basis, whether to apply traditional
legal liability theories to a nontraditional
creation.                                                       ■
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